
 

 

DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE 

Meeting date: 17 January 2023 

From: Executive Director – Economy and 
Infrastructure 

 

HIGHWAYS ACT 1980 SECTION 118A – REQUEST TO 

EXTINGUISH UNRECORDED PUBLIC FOOTPATH AT 

BAYLEY/BAILEY LANE GRANGE OVER SANDS: DISTRICT OF 

SOUTH LAKELAND 

1.0 EXECUTIVE SUMMARY 

1.1 The County Council has received a request (Appendix A) to extinguish 
the unrecorded public footpath that passes over the railway at 
Bayley/Bailey Lane, Grange Over Sands.  

1.2 This request has been made under Sections 118A of the Highways Act 
1980 and consultations have taken place so as to assist members to 
reach a decision as to whether or not an extinguishment order should 
be made. 

2.0 POLICY POSITION, BUDGETARY AND EQUALITY 

IMPLICATIONS, AND LINKS TO COUNCIL PLAN 

2.1 The relevant corporate theme is “To provide a safe and well managed 
highway network, secure infrastructure improvements and support 
local economic growth”. The relevant procedure is an “administrative 
quasi-judicial” one.  The conditions which must be satisfied for an 
order to be made and confirmed are that it should appear to Members 
“that it is expedient in the interests of the safety of members of the 
public using it or likely to us it” for the public footpath to be 
extinguished.  Members have discretion as to whether or not to make 
an order, but such discretion must be exercised reasonably. 

3.0 RECOMMENDATION 

3.1 That, the request to extinguish Bayley/Bailey pedestrian level crossing 
under Section 118A of the Highways Act 1980 be rejected on the 
grounds that the evidence provided does not support a 
recommendation that it is expedient in the interests of safety of 
members of the public to extinguish the aforementioned crossing.  



 

 

4.0 BACKGROUND 

4.1 In 2017 Cumbria County Council received a request from Network Rail to 
divert the unrecorded public footpath that passes over the railway at 
Bayley/Bailey  pedestrian level crossing. On the 13th August 2019 this 
Committee approved the making of an order but because of objections, the 
case was submitted to the Secretary of State for resolution. A public Inquiry 
was held over two sessions in November 2021 and January 22 and the 
subsequent decision by the Inspector on 5th September 2022 was that the 
order should not be confirmed (Appendix B). Having considered all the 
evidence the Inspector did not accept the case for closure of  the crossing. 
She also recommended some changes to the crossing to improve its overall 
safety. 

4.2 Cumbria County Council placed a temporary traffic regulation order at the 
request of Network Rail on Bailey Lane Level Crossing in 2017, when 
Network Rail physically closed the crossing because of a near miss incident. 
The closure has been extended a number of times but will expire on 6th April  
2023. 

4.3 The County Council has now received a request  to extinguish the crossing, 
note the previous request was to divert the crossing but the outcome would 
be the same, as shown on the plan at Appendix C. Network Rail believes the 
level crossing is demonstrably unsafe for continued pedestrian user and 
cannot reasonably be made safe. 

4.4 In the request Network Rail disagrees with the Inspector’s decision 
(Appendix B) not to confirm the diversion order and assert that as the 
company has provided a nearby underpass, there is no longer any 
requirement for the crossing to be reopened. 

4.5 Network Rail has said that if the crossing is legally extinguished it will 
dedicate the underpass as a public right of way and make improvements to 
the alternative connecting routes. 

5.0 CONSULTATION 

The statutory undertakers have been consulted and none are affected.  
Further, the usual prescribed organisations have been consulted: 

5.1 South Lakeland District Council – agree to the permanent closure of the 
crossing. 

5.2 “Grange Town Council responds to the County Council that the application 
should be rejected. The Inspector decided that the crossing should re-open 
and that report should be acted on. This means that Network Rail need to 
reinstate the crossing. It would be a waste of public money to consider 
further applications from Network Rail to close the crossing. A clear, legal 
decision has been made by a government-appointed Inspector and this 
decision should be respected and acted on”. 

5.3 The Open Spaces Society strongly objects to the application and comment 
as below: 



 

 

“The application for extinguishment follows a number of unsuccessful 
applications made by Network Rail for diversion on the same grounds – the 
latest having only recently been determined by a Planning Inspector, who 
declined to confirm the diversion order following a public inquiry. Network 
Rail did not challenge the Inspector’s decision, as they were able to do, and 
are now seeking to circumvent the process with this new application for an 
extinguishment order. 

The application ignores the conclusions made by the Inspector, that ‘several 
potentially effective measures are reasonably practicable’ to improve safety 
of the crossing compared with the position pre-closure by temporary traffic 
regulation order. 

 
Whilst this latest application is for extinguishment, the legal tests to be 
applied to extinguishment under Section 118A of the Highways Act 1980 are 
essentially the same as those in Section 119A, as the Inspector noted in her 
decision letter (para.23). Network Rail’s arguments for closure were 
considered in full at the inquiry, and we see no material new evidence to 
support this new application. It is therefore a matter of administrative res 
judicata. 

 
We would also add that Parliament expressly authorised the stopping up of 
bridle and vehicular rights by Act of Parliament, and retained footpath rights 
(The British Rail Act 1968). Parliament has therefore decided on the 
appropriate level of rights. 

We urge that your council reject the application, not only on the grounds that 
it lacks legal merit, but also as it is an abuse of process. 

 
We also request that no application be made to the Secretary of State for 
further extension of the current temporary traffic regulation order, there being 
no legal basis for such a closure.” 

5.4 The local Ramblers association representative has said: “I am writing 
concerning the recent request by Network Rail to extinguish the public 
footpath over the rail crossing at Bailey Lane Grange over Sands. We 
strongly oppose this closure. We understand that all the correct legal 
procedures have been already followed and that a decision has been made 
after a lengthy public inquiry that the crossing should not be closed. We can 
see no reason why this should be reversed. The Inquiry stated that the 
crossing should be reinstated but this has not been done. We understand 
that there are correct procedures to challenge the decision through the 
courts but Network Rail has chosen not to do this. I can only assume that 
this is because they don't think they can win. We feel enough public money 
has been wasted on this matter and it is time to call a halt. Briefly our 
argument against the closure, as described in the conclusion to our 
statement to the Inquiry, is "The Secretary of State may not confirm an order 
unless he is satisfied to do so is expedient to do so having regard to all the 
circumstances ...to think that the public likely to use the more hazardous 
route by the Commadore Hotel was one of the circumstances to which the 
Secretary of State must have regard, The Ramblers invite the Inspector to 
find that it is not expedient to confirm the order having regard to the danger 
and to the distance of the alternative route proposed by the order.” 



 

 

5.5 Cumbria and Lakes Local Access Forum (CALLAF): 

“Cumbria and Lakes Joint Local Access Forumi (C&LJLAF) welcomes the 
opportunity to contribute to the consultation on the above path 
extinguishment proposal.  

 
The Local Access Forum has made many responses in the past urging CCC 
to keep this valued right of way open for public use, and to ensure its 
inclusion on the Definitive Map. The footpath connects the centre of Grange-
over-Sands to the Promenade.  

 
Bailey Lane level crossing predates the Furness railway, and was well used 
before its closure. Despite many applications to CCC the crossing has not 
been recorded on the Definitive Map. The wish of Network Rail (NR) to close 
all level crossings is well known. It is understood that their assessment is 
that only a closed level crossing is risk-free. The Bailey Lane level crossing 
has been closed since 2017 following a reported incident, after which CCC 
imposed an emergency TRO, which was renewed and replaced. The 
crossing gates were locked, and NR then removed the crossing deck.  

 
A Public Inquiry into its proposed closure, and replacement by a diversion, 
was held in Grange-over-Sands in November 2021. Inspector Sue Arnott did 
not confirm the Order. At the Public Inquiry, the Inspector concluded that a 
number of ‘reasonably practicable measures’, including a slightly reduced 
speed limit, reconfiguration of the one-way two-deck arrangement, the 
reinstatement of whistle boards, improved signage could reduce the residual 
risk at this  crossing. She concluded that it was reasonably practical to make 
the crossing safe for use by the public. 

 
This further request by Network Rail appears to be seeking to abuse the 
system by revisiting the Inspector’s decision. Any challenge to the finding of 
a Public Inquiry should be made through the correct Judicial Review 
processes which NR decided not to pursue.  

 
The C&LJLAF advises that the County Council should not process this 
request. It would be a mockery of judicial processes, and potentially a huge 
waste of resources, at a time when the Council will shortly be handing over 
its powers to the new unitary authorities.  

 
The C&LJLAF urges the County Council to request that Network Rail should 
seek to reinstate the safety aids that they removed at the level crossing, and 
to add others without delay, and that the crossing should be opened to the 
public as soon as possible. The CALJLAF urges CCC to reject this request, 
which goes against the ruling of the Inspector, and to enforce the re-opening 
of this level crossing. We further advise CCC (and its successor body) to 
record the crossing on the Definitive Map” 

 
5.6 The local member Councillor Bill Wearing has confirmed his continued 

support for the closure of the right of way and has indicated his intention to 
be at DC&R committee to present his views on the day at the committee 
meeting. 

 



 

 

A number of members of the public have sent in written comments on 
the proposals: 

5.7 Alan Geddes: “I am replying as a resident of Grange-over-sands (and an ex 
railway employee).  In the interests of public safety, as long as the applicant 
carries out the improvements to the alternative path I have no objections to 
the closure of the Bailey Lane crossing.” 

5.8 Local residents Judith Shapland and Ron Shapland have requested to 
speak at the meeting on 17th January 2023 in support of the application to 
permanently close the crossing. 

5.9 Local residents Len and Wendy Graves and Su Lockley: 

“I understand that Cumbria County Council is proposing to close the Bailey 
Lane crossing.  I am contacting you now to object, for the following reasons: 

1. The crossing is safe.  Public enquiry Order Ref: ROW/3253077 
(report by Sue Arnott FIPROW issued 5 September 2022 ) 
investigated this matter in great detail and made this ruling.  The 
ruling is sound and should be respected. 

2. Grange-over-Sands is a tourist resort.  Our visitors need easy 
access to the Promenade, one of our greatest attractions.  To boost 
tourist satisfaction and thereby benefit the local economy we 
should be increasing access routes between the town and the 
Promenade, not reducing them. 

3. Significant amounts of funding are being invested in redeveloping 
Grange Lido.  Bailey Lane crossing is an obvious route from the 
town centre to the Lido.  By keeping the crossing open, access to 
the Lido will be facilitated and footfall will increase, thus boosting 
return on investment in the project.    

For the above reasons I object to the proposal to close the Bailey Lane 
crossing.  There is no reason to close it on grounds of safely - the Public 
Enquiry established that.  Instead, Network Rail should be instructed to make 
the improvements as detailed in the Public Enquiry report.  A deadline for 
this work should be set and enforced.” 

5.10 Ian Brodie: “I understand that Network Rail have re-submitted an application 
for the extinguishment of the unrecorded public footpath over Bailey lane 
Crossing, Grange-over-Sands 

At the outset I wish to record my frustration of no action being taken by CCC 
to ensure the ruling of the PINS Inspector towards the re-opening of the 
obstructed level-crossing was effected. 

 
Over the decades I have used this crossing and found it one of the easiest to 
use with regard to safety. I can think back, particularly over most of the last 
two decades, where it was a route we used with our grandchildren. We as 
grandparents, other parents and grandparents took many children over this 
route with safety and the huge number of children making their way to the 
promenade and the popular playground. Using this route, even if 
subconsciously, they were being taught to cross railway lines in a safe and 



 

 

effective manner. The huge benefits children have gained from such 
experiences must have held many in great stead for their future use of other 
railway crossings. When I think of other railway crossings where there are 
faster electric trains and where no horns are sounded by the trains this 
appears to be a most safe route by which to cross the railway. 

 
Equally, as age advances, if we had to use the proposed diversion then the 
the additional 600m or so of route (300m in each direction) is eventually 
precluding longer strolls to points of interest along the promenade. In short 
the proposed diversion is not helpful to us. 

 
I would ask that you recommend your Council to refuse the request.” 

5.11 Local residents Ray and Judith Booth: 

“We have no hesitation at all in objecting to this ridiculous suggestion. My 
wife and I have now lived in Grange over Sands for 7 years and we have 
always been amazed that the public have been prevented from using this 
crossing. It is situated at the foot of a surfaced pedestrian walkway from the 
Esplanade down to the Promenade, clearly marked to show the route  for 
people to access the Promenade. How crazy that people have been diverted 
on a track that leads through the busy car park, with all the risks involved in 
that journey!! Surely a properly controlled crossing at Bailey Lane would 
make far more sense. It is already in place  and yet  someone is suggesting 
spending money on fencing, re-surfacing and signage! Absolutely ridiculous! 

 
We would also mention that we have seen another disused crossing at  the 
Lido end of the prom. Surely something should also be done to get this re-
opened before the work starts on the Lido Improvement project. 

 
We realise how important pedestrian safety is but with modern safety 
equipment surely crossings are of minimal risk, particularly when the speed 
of trains on the line is already restricted on their approach/leaving the 
Station. 

 
I hope our views will help to secure  a sensible solution to this case.” 

5.12 A local resident Alan Heppenstall:  

“I wish to object to the permanent closure of the above public footpath on the 
grounds that it provides a useful route of access to the promenade from the 
town centre. 

 
When open this level crossing over the railway provided a crossing point with 
exactly the same level of security as the many thousands of level crossings 
across railway lines elsewhere in the country. I understand that it was closed 
because a member of the public unfortunately stepped in front of a train 
while concentrating on their mobile phone. This was indeed a tragic 
accident, but the fact that it occurred here does not render the crossing any 
more dangerous than any other - it could have happened anywhere. For 
example, the crossing of the railway line at Kents Bank Station to reach the 
westbound platform requires the same actions (in terms of opening / closing 
gates, walking over the rails, etc), and the same accident could have 
occurred here. It just happens not to have done so on this occasion. 



 

 

 
I hope this view may be taken into account when this case is reviewed.” 

 

5.13 A local resident Christine Bold states: “For many years I was a regular 
user of Bayley Lane crossing and was very disappointed to see it closed. It is 
an important route onto the promenade down an old lane from the centre of 
town, and many visitors have commented that they are disappointed to find it 
closed. To my knowledge there have not been any serious accidents here, 
and I cannot understand why it needs to be closed. Trains are infrequent and 
are easily sighted along the line in both directions. There are signs to inform 
caution and a two way system in operation to enable safe crossing. I was 
pleased to hear that the crossing was to be reopened so object to any 
moves to change that situation and to keep it closed. Please register my 
objection and I do hope that the crossing will return to its former use as soon 
as possible.” 

5.14 A local resident Andrew Musgrave who does not support the closure 
states that the underpass floods several times a year when there is a high 
tide and suggests installing warning lights of an approaching train at the 
crossing.  

5.15 A local resident Martin Guest has commented:  

“First of all, as an objector to the original diversion/closure proposal, and 
participant in the Public Inquiry, I am disappointed not to have been notified 
directly about this Request. It is even more disappointing to learn that CCC 
will apparently take the Request seriously. 

  
Indeed, a legal and democratic procedure (the Public Inquiry) has been 
followed by all parties and a conclusion has been reached.  The Request 
comes immediately after the Inquiry and contradicts its conclusion. To accept 
the Request now would risk making CCC look ridiculous. To say that it would 
reflect badly on CCC would be an understatement; it risks the matter 
becoming a "cause celebre" for objectors of all kinds all over the country. Do 
we really want this kind of publicity? 

  
There is also an insidious aspect.  If the Inspector had reached the opposite 
conclusion, that would have been the end of the matter. To give a simple 
analogy: Network Rail's action is as though a person had been found guilty 
of shoplifting, only to argue that the trial was invalid because the judge was 
not himself a shoplifter. To ignore the obvious so blatantly (as Network Rail 
are doing) is an affront to the democratic system. But the most worrying 
aspect is Network Rail's implicit assumption that there is one rule for the 
powerful (Network Rail) and another rule for the weak (CCC and the local 
community). 

  
The arguments concerning safety have been heard in detail at (and before) 
the Inquiry, and I will not dwell on them further. However, I would like to point 
out that Network Rail's Request contains unjustified statements, such as "the 
level crossing is demonstrably unsafe" (they failed to demonstrate this at the 
Inquiry!), and "incidents of misuse continued...proving that the improvements 
made by Network Rail were ineffective" (it proves no such thing!).  
Fundamentally the Request ignores the point made by the Inspector that 
safety could be improved by a combination of minor and inexpensive 



 

 

improvements. It contains several self-contradictory arguments regarding 
this, such as: 
 

(i)  the statement that Whistle Boards are only 70% effective and 
therefore they are not needed (if so, why not remove the warning 
horns from trains as well?);  

(ii)  the statement that additional signs are not appropriate because the 
DfT wishes to reduce signage clutter (at present there are no useful 
signs at all - Network Rail is simply unwilling to erect any); 

(iii)  the statement that reducing the speed of trains would be ineffective 
(if so, why the very detailed analysis of sighting times, but no 
details of the effect of reducing speeds?); 

(iv)  Network Rail's willingness to install a temporary camera in order to 
prove the level crossing is unsafe, but not to install a permanent 
camera in order to actually improve safety. 

 
Such poorly-presented arguments insult the intelligence of CCC and the 
local community. 

  
The closure of a long-established right of way is a serious matter. Taking it 
lightly opens the door to similar abuse in future (closure of Grange Station? 
of the entire railway line?) 

  
In the interests of democratic procedures being carried out - and being seen 
to be carried out - I respectfully urge the Council to reject Network Rail's 
Request.” 

 
5.16 A local resident George Parr has submitted the following statement: 

    “A request and the reasons for it. 
    This is a submission to members of Cumbria County Council's Development 

Control and Regulation Committee, and is a request that the decision made 
by HM Inspector on 5 Sept 2022 to not confirm CCC's Order Ref: 
ROW/3253077 be respected and acted upon, and that the new proposal by 
Network Rail (NR's contact with CCC, dated 7 Nov 2022) to extinguish the 
public footpath over Bailey Lane crossing, Grange-over-Sands, be rejected.   

 
    This request is because nothing prevented any interested party, including 

Network Rail, from fully stating their case during the public inquiry, and the 
Inspector's detailed considerations, findings and decisions have been 
published in full.  Because NR do not like the Inspector's conclusion they are 
asking CCC to again back them up and stick their neck out, this time in an 
attempt to undermine the Inspector's judgment.  CCC should spend public 
funds on better things. 

 
    Why we are here. 
 
    As a resident of Grange-over-Sands I objected to CCC's Order to close 

Bailey Lane Crossing, Ref: ROW/3253077 dated 29 August 2019.  Attending 
throughout the 7-day Public Inquiry in Nov 2021 and Jan 2022, I anticipated 
finding out why CCC made the order.  Nothing new was revealed.  It took a 
long time to get nowhere. 

  



 

 

    CCC had rejected all three of the previous proposals for closing this crossing 
made by Network Rail since the underpass was opened in 2006.  The few 
changes affecting the crossing during that period (such as some tree-felling 
on the Prom) made the crossing less hazardous, so there appeared to be 
more reasons why CCC should not agree with NR, especially since CCC's 
right-of-way officers had recommended rejection of this latest application by 
NR.  At that time Grange Town Council gave no opinion on the matter, but 
since then has adopted a meeting minute stating its opposition to closing the 
crossing.  Very likely, the CC Councillor for Grange's support for the closure 
Order was unrepresentative of most of Grange residents' opinions, but it may 
have influenced other decision-takers into following suit.   

 
    For those who supported the Order for closure, the single issue in the Inquiry 

was that the crossing is unsafe and that only closure would eliminate 
accidents (see 'Order Decision' paras 72, 73, 74, 75, 76), with little 
consideration of what else would be lost.  The claim that the crossing is 
unsafe was because of deaths from collisions at the crossing.  Examination 
of NR's own data on accidents, without any associated emotional issues, 
exposes that claim to be weak.      

 
    How often are there deaths at this crossing? 
 
     All NR's crossings risk assessments (see 'Order Decision' paras 77 et seq) 

includes an indication of the probability of a death at that crossing, which is 
called the 'Fatality Weighted Index' (FWI).  This comes from computed 
interpretation of an algorithm (or formulaic "recipe"), into which various 
properties of a crossing are fed, some being subjective, or "in the eye of the 
beholder".  The hugely varying differences in the results for Bailey Lane 
suggest this is a very crude and clumsy tool, but it's all we've got.  For each 
risk assessment there is a 'Recurrence Interval' (RI), which is the predicted 
average time between deaths at the crossing.  For Bailey Lane these are 
between 63yrs and 180yrs, average 104yrs.  This means that if all randomly-
occurring fatalities had been recorded over an infinite time span, on average 
there would be 104yrs between deaths.    

 
     If a RI is known, then the probability of that event happening within any time 

span can be calculated.  The probability of our 104yr RI event happening in 
any period of 104yrs is 63%, not 100%.  Or for (say) a 75-yr lifespan of a 
Grange-over-Sands resident, the average probability of a fatal event at the 
BL crossing would be 52%.  This implies that it is just about evens as to 
whether or not there would be a collision fatality at this crossing during 
someone's lifetime. 

 
     This prediction, which results from using NR's analytical techniques and 

NR's data includes all users.  It includes NR's reason why they say the 
crossing is not safe: (see 'Order Decision' para 89): '..the crossing may have 
been compliant with minimum standards but was not necessarily safe, 
largely due to the numbers of users that fall into the ‘vulnerable’ category 
and the propensity for misuse by the public at this location.'   NR are 
reckoning it's unsafe when it isn't.  

 
     Conclusion: according to NR's data, using the BL rail crossing is a quite low-

risk activity.  



 

 

 
     On NR's dismissal of the 'Order Decision' findings. 
 

a) Without giving any reasons, Network Rail dismiss as impossible all 
usual methods of warning of an approaching train, such as warning 
lights, barriers, warning sounds, display screens, realignment to 
reduce the crossing length.  Repeatedly and persistently NR have 
asserted without explanation that this is not possible at B Lane, and 
without any citation of documented evidence for their assertions. 
Such warnings are employed extensively – presumably, because 
they are effective.  NR have not said why this site is so unusual.  
This is considered in detail in the 'Order Decision', starting at para 
111. 

 
b)  NR dismiss as impossible a re-alignment of the crossing to make it 

at ninety degrees to the rail tracks, thus making it shorter and 
reducing the time to cross.  No scaled plans or measurements have 
been submitted to show a lack of space that is claimed by them.  
Rudimentary measurements (made by me) show this claim to be 
utter nonsense.  At its narrowest point, between the crossing 
cottage and the track (see photo supplied by NR), the diversion 
path is 1.1m wide, and its edge is 1.2m from the rail track.  Being 
their proposed diverted footpath, NR put forward these restrictions 
and proximities as acceptable.  There is space enough for both 
ends of a "straightened" crossing to be accommodated with ease 
without NR needing to buy more land, and without more shocks 
and frights from fast-moving trains passing close to pedestrians 
who cannot move away from the track, nor can pass one another. 
(Just imagine two children-carrying pushchairs meeting on this path 
just when a fast-moving train passes within 1.2m of them – the 
thought is almost unbearable.)  These proposals and assertions 
should be unworthy of NR, and they should be ashamed of 
themselves for making them.  It is to be hoped that CCC do not join 
NR's shame. 

 
    Conclusion 
 

I repeat my request that CCC rejects NR's latest proposal and, in 
accordance with the 'Order Decision', does everything in its power to have 
the crossing structure reinstated by NR and the crossing reopened for use by 
the public. 

5.16.1 Two members of the public Geoff Wilson and Nick Thorne and objectors 
to the previous diversion order have submitted substantial statements as 
shown at Appendices D and E. In summary Mr Wilson and Mr Thorne 
endorse the recent decision of the Inspector and consider this application is 
an abuse of process, as the case made for closure of the crossing has 
already been considered and rejected. They maintain their strong objections 
to closure of the crossing, point out that no new evidence has been provided 
by Network Rail in support of the closure and ask the County Council to 
reject the request. 



 

 

6.0 LEGAL IMPLICATIONS 

6.1 Under Section 118A of the Highways Act 1980, a footpath which crosses a 
railway may be extinguished where it appears to a Council expedient in the 
interests of safety of members of the public using it or likely to use it.  

6.2 A Council shall not confirm such an order as an unopposed order, unless 
they are satisfied that it is expedient to do so having regard to all the 
circumstances, and in particular to – 

(a)  whether it is reasonably practicable to make the crossing safe for 
use by the public, and 

(b)  what arrangements have been made for ensuring that, if the order 
is confirmed, any appropriate barriers and signs are erected and 
maintained. 

6.3 Under S.118A (5), before determining to make a rail crossing extinguishment 
order on the representations of the operator of the railway crossed by the 
path or way, the Council may require him to enter into an agreement with 
them to defray, or to make such contribution as may be specified in the 
agreement towards any expenses which the Council may incur in connection 
with the erection or maintenance of barriers and signs. 

6.4 Under Part 2G paragraph 2.1(g) (ii) of the Constitution, the Committee has 
power to stop up footpaths and bridleways. 

7.0 OPTIONS 

7.1 The Committee may accept the recommendation or take a different view to 
officers and resolve to make the order if it is satisfied it is expedient to 
extinguish the footpath over the railway in the interests of safety of members 
of the public using it or likely to use it.   

7.2 Should Committee resolve to make the order then it will need to consider if 
the resolution should be conditional on the entry into an agreement by 
Network Rail to defray any of the expenses listed in S.118A (5). 
 
If the recommendation is accepted by Members and an order is not made, 
Network Rail has an opportunity to request that the Secretary of State make 
the order. The Planning Inspectorate acting for the Secretary of State will 
either refuse the request or make the legal order.  
 
In the situation where the Secretary of State makes the legal order and 
receives objections an Inspector may then determine the matter following a 
public inquiry, public hearing or after a period of written representations, 
whichever is considered the most appropriate method in the circumstances. 
Experience shows that in cases such as this it is likely that a public inquiry 
will be held.  



 

 

8.0 ASSESSMENT 

8.1 Network Rail believes the crossing should be closed because it cannot be 
made safe having regard to its high usage, the high levels of vulnerable 
users and high levels of misuse, which Network Rail believes will inevitably 
lead to a fatality. Opponents argue  if you apply this logic to other parts of the 
transport network with similar safety records, a large number of routes 
should be closed. 

8.2 Network Rail wishes to close this pedestrian railway crossing because it 
believes it is a danger to the public and there is a safer alternative via the 
nearby underpass. This is an argument which has been investigated in some 
depth at a 7-day Public Inquiry sitting over two sessions in November 2021 
and January 2022, where Network Rail was represented by Counsel and 
called expert witnesses to support its case.  By way of her decision issued 
on 5 September 2022,  the Inspector appointed by the Secretary of State 
declined to confirm the diversion order. 

8.3 Having considered all the evidence the Inspector had serious misgivings 
about  Network Rail’s evidence supporting their safety case to close the 
crossing. She also concluded that there are several potentially effective 
measures that are reasonably practicable and that in combination these 
would have the capacity to reduce the risks to the public and to improve the 
overall safety of the crossing making it safe for use by the public in relative 
terms.   

8.4 The test for considering whether to make an order is “A footpath which 
crosses a railway may be extinguished where it appears to a Council 
expedient in the interests of safety of members of the public using it or likely 
to use it”. The evidence submitted by Network Rail in their request for an 
extinguishment order as seen in Appendix A relates to the mitigation 
measures the Inspector recommended in their decision letter (see Appendix 
B). This evidence relates to the confirmation of an order test: “Whether it is 
reasonably practicable to make the crossing safe for use by the public”.  In 
my opinion Network Rail has not provided any new relevant evidence that 
was not already available at the Public Inquiry, choosing instead to indicate 
its disagreement with the Inspector’s findings. 

8.5 However, it is notable that Network Rail did not take the opportunity to 
challenge the Inspector’s decision by applying for a judicial review of her 
decision. This would in my opinion have been a more appropriate action, if it 
considered the Inspector had erred in coming to her decision after hearing all 
the evidence rather than to submit a very similar second application alleging 
the same grounds for an extinguishment order rather than a diversion order.  
In the absence of a legal challenge to her decision, it would appear Network 
Rail accepts the Inspector acted reasonably in exercising her judgment in 
coming to the conclusion she did.    

8.6 Network Rail has previously carried out upgrades to the crossing but despite 
the Inspector’s recommendations to implement improvements, it still believes 
it is neither practicable nor cost effective to make the crossing safe with 
further alterations.  Instead, Network Rail say an underpass has been 
constructed as a safer alternative to the pedestrian crossing and now 
believes the crossing should be legally extinguished. 



 

 

8.7 Again, it is noteworthy the Inspector considered the availability of the 
alternative underpass in arriving at her decision on the previous application. 

8.8 It is recognised that it is impossible to remove all risks associated with using 
a pedestrian rail crossing, but I am not convinced that Network Rail cannot 
implement the Inspector’s recommendations to carry out the following 
improvements and further increase the safety of the crossing:  

a) a slightly reduced line speed 

b) reconfiguration of the one-way two-deck arrangement 

c) the reinstatement of whistle boards 

d) improved signage (both at the crossing and within the local path 
network) 

8.9 All costs associated with processing the extinguishment order, except any 
expenses incurred by the County Council at a public inquiry, would be paid 
for by the rail operator presently Network Rail. 

8.10 The presence of the nearby underpass no doubt provides a very safe 
alternative that convinces many people that the crossing is unnecessary. 
However, it is less convenient to some people, particularly those who would 
prefer to continue to use the crossing and those who do not consider the rail 
crossing is unacceptably dangerous.   

8.11 Public interest in this case is very high with strong views expressed both in 
favour and against closing the crossing, as referred to in this report and the 
appendices. 

9.0 CONCLUSION 

9.1 Whether the crossing should be closed on the grounds that it is in the 
interests of safety to the public is a complex argument that is very difficult to 
evaluate. 

9.2 Nevertheless an Inspector appointed by the Secretary of State, after sitting 
for seven days at a public inquiry and hearing evidence called by both sides, 
including the expert witnesses called on behalf of Network Rail to support its 
case the crossing should not be reopened, refused to confirm an order to 
divert, effectively close, the crossing and determined that the crossing should 
be reopened with some recommended improvements. 

9.3 Network Rail disagree with the Inspector’s findings and believe the crossing 
should be closed because it cannot be made safe in view of its high usage, 
the high levels of vulnerable users and high levels of misuse which they 
believe will all inevitably lead to a fatality.  

9.4 However, Network Rail has not provided any evidence that was not made 
available at the 2021/22 public inquiry and neither has it challenged the 
decision by the Inspector in the courts on the basis she erred in law or in 
exercising her judgment in coming to her conclusion. Accordingly, I am 
unable to make a recommendation contrary to the Inspector’s recent 



 

 

decision, not to confirm the diversion order and recommend that this 
application is rejected.  It is considered the appropriate course is for Network 
Rail to make its application to the Secretary of State if it disagrees with the 
recent decision. 

 
Angela Jones 
Executive Director – Economy and Infrastructure  
 
January 2023 
 
APPENDICES 
 
A  Network Rail application 4/11/22 
B Inspector Decision 5/9/22 
C Plan showing proposed extinguishment 
D Objection GW 
E Objection NT 
 
 
IMPLICATIONS 
 
Electoral Division: Grange – Bill Wearing 
 
PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS 
[including Local Committees] 
 
 
CONSIDERATION BY OVERVIEW AND SCRUTINY 
 
Not considered by Overview and Scrutiny 
 
BACKGROUND PAPERS 
 
No background papers. 
 
Contact:  Andy Sims, Countryside Access Officer 
Email: andy.sims@cumbria.gov.uk    

 

 

 


